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THE Crimes Act 1900, Section 405 (1) permits every accused 
person to make an unsworn statement at the close of the case for 
the prosecution. Th is provision is based upon the old common 
law rule that accused per sons could not testify on oath. Nor 
were they entitled to be represented by counsel on charges other 
than misdemeanour s unt i 1 ·1695 in treason cases, and 1836 in 
felony cases. 

The harshness of these rules was softened very slightly by 
permitting all unrepresented accused persons to answer the 
charge in their own words. A practice arose of permitting the 
accused to make a statement, not on oath, from the dock, rather 
than from the witness box. The rationale for this practice was 
the need to make some inroad into the rule that the accused 
could not testify. In England, the Criminal Evidence Act 1898 
(U.K.) conferred on the accused for the first time the right to 
give sworn evidence. It might have been thought that the 
necessity of the unsworn statement would have eased from then 
on. However, the right to make an unsworn statement was 
expressly retained in the legislation. In New South Wales, the 
right to testify was granted to persons charged with indictable 
offences in 1891. The right to make an unsworn s ta temen t was 
retained. 
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The main arguments in favour of retention of unsworn 
statements may be summarised as follows: 

(a) There is no evidence that guilty persons are escaping 
by use of these statements. 

(b) Many accused persons 
themselves adequately 

prepared statement 

are so incapable of 
that, whilst they can 

from the dock, they 

expressing 
repeat a 

can not 
withstand skilled cross-examination without creating 
the false impression that they are lying. 

(c) Cross-examination of an accused, no matter how properly 

conducted, could without offending as an attack on 
character, raise as going to credit matters personal to 
the accused and to his detriment but having nothing to 
do with the charge. 

The main arguments in favour of abolition 
statements may be summarised as follows: 

(a) The right is an historical anachronism • . 

of unsworn 

(b) It is a significant departure, and the only one, from a 
system based on the principles of evidence, and 

examination and cross-examination. 
(c) It allows the professional criminal to lie without the 

appropriate test applied to other witnesses, to 

introduce irrelevancies, and in other ways to obscure 
the court's search for the truth. 

(d) The incompetent or incapable accused is unlikely to be 
prejudiced by giving sworn testimony. A jury will make 
an assessment of him, and will make due allowance for 
his incapacities. 

For many years, judicial complaints have been expressed 

regarding the use, or abuse, of the dock statement. Certainly a 
substantial body of respectable legal opinion would hold that 

the right to make an unsworn statement has so often been abused 

in practice that it should be abolished. A recent example of 
strong judicial criticism being leve lled at the unsworn 

statement is to be found in R. v. Lane [1983] 2 V.R.449, per 
Fullagar J. In Lane, there was gross abuse of an unsworn 
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statement in that it was cleverly contrived to skate over a 
great many matters which required precise elucidation. 

A more recent example of judicial criticism of the abuses 
emanating from unsworn statements is to be found in the decision 
of the Victorian Court of Criminal Appeal in R. v. Sorby 
(unreported , 1986). In that case the accused had spoken for 
almost four days during the course of a meandering unsworn 
statement which 
inadmissible. 

contained much that was irrelevant and 

Whatever the merits or demerits of unsworn statements, the 
question whether it is appropriate for a Justice of the High 
Court of Australia to make use of such a facility during the 
course of a criminal trial is one which must be considered as a 
separate matter. What inferences would the ordinary member of 
the community draw from this judge's refusal to give sworn 
evidence at his second trial? What lesson would be learned from 
the fact that his giving sworn evidence at the first trial lead 

to a conviction, while the unsworn statement lead to an 
acquittal? 

The right to make an unsworn statement does not exist in 
Western Australia. It was abolished in New Zealand. It has 
been abolished in England. It has been recommended that it be 
abolished in South Australia. It has been significantly 
modified in Victoria . It never existed in the United States, 
nor in Canada. It does not exist in Scotland. There are 
numerous examples of strong judicial criticism of the existence 
of the right. 

There are some judges who support its rent ion, but they 
would be few indeed. In these circumstances, can it be said 

that the judge is guilty of misbehaviour (in the relevant 
constitutional sense) because he availed himself of this right? 

The fund{lmental question is. whether the community expects, 
and is entitled to expect, higher standards of behaviour from 

-··-· .. ·-··--...... --·---t-----
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have been aware that as a matter of ordinary common sense such 
inferences are regularly drawn. His action in making an unsworn 
statement in response to a prima facie case of guilt brought him 
into disrepute in the eyes of many of his professional 
brethren. The Judge might reply that he acted on legal advice. 
The decision was his own. From the perspective of what was in 
his own best interest as regards the outcome of the trial, the 
Judge plainly made the correct decision. From the perspective 
of the interests of the High Court, his decision was one which 
lessened the respect in which one of its Justices was held in 
the community, and therefore diminished the court itself. 

On the other hand, what the Judge did was neither more nor 
less than what the law entitled him to do. Section 405 draws no 
distinction between Judges of the High Court and other members 
of the community. It requires one to move a long way in the 
direction of an extraordinarily wide definition of misbehaviour 
to describe the Judge's conduct as falling with in this 
description. 

Mark Weinberg 
6.8.86 
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ALLEl3ATION 00 14 

Particulars of Allegation 

~ing June and July of 1985, the Honourable Lionel Keith 

Murphy, a Justice of the High Court of Australia, was tried 

before cantor J. and a jury in the Supreme Court of New South 

Wales on an indictnent containing two counts. Both cotmts 

charged the Judge with breaches of Section 43 of the Crimes Act 

1914 {Cth). 'lhe Judge's trial began on the fifth day of Jtme, 

and ended on the fifth day of July. The Judge gave evidence on 

oath in his C7NT1 defence. On the fifth day of July the jury 

returned verdicts of guilty on the first count and not guilty 

on the seoond count. 

Thereafter, the Judge appealed to the New South Wales Court of 

Criminal Appeal, and certain questions of law were reserved for 

consideration by the New South Wales Court of Appeal arising 

out of his cnnviction. On the eighteenth day of November 1985, 

their Honours delivered judgrnent, and ordered that the Judge be 

retried on the count upon which he had been oonvicte.d 

previously. 

On the fourteenth day of April 1986, the retrial of the Judge 

upon that oount cx:mnenced before Hunt J. and a jury in the 



          

          

           

         

           

           

           

       

           

            

          

            

         

 

          

          

           

          

           

           

            



            

             

        

    

        

           

         

         

         

    

        

        

        

         

        

       

       

            

  

       

   



          

        

      

          

         

   

       

       

      

        

  

         

        

    

            

       

        

        

        

      



   

        



ALLEGATION NO . 14 - THE UNSWORN STATEMENT 

There is no investigation required of this allegation. It seems 

to us that it cannot properly be regarded as a basis for a 

finding of proved misbehaviour. Accordingly we wou1d recommend 

that the attentton of the Commissioners be drawn to the fact 

that some have argued that the fact that the Judge made an 

unsworn statement warrants his removal but that Counsel 

assisting do not regard this as being an appropriate matter for 

further consideration. 

0047M 



 

             

            

          

      

      

    

    

          

          

            

           

         

          

         

            

        

      

           

       

          

         

          

           

          

           

          

          

 



           

           

          

             

             

          

           

         

             

          

  

     

   

       
       

       
       

      
   

          

         
        
        
       
         

        
        

        
        

         
       
      

    

          

         

            



         

        

         

         

          

          

           

  

            

          

             

           

           

         

            

             

          

            

           

            

           

            

          

          

          

            

           

          



         

         

          

          

            

   

         

        

        

         

            

        

            

           

          

         

           

          

           

              

          

        

         

           

           

            

            

            



            

            

           

         

         

          

         

         

          

           

           

           

         

          

           

       

            

          

           

           

            

           

           

         

           

          

          

         

          



          

         

             

            

           

             

            

           

 

	

	       
  



         

          

          

           

           

         

         

           

           

          

            

         

          

          

 

     

         

          

          

            

       

           

         

        

         

          

             

           



         

            

          

          

          

           

       

         

           

          

           

         

            

        

       

          

          

      

           

          

         

         

            

           

       

           



I did not accept the explanation proffered by Mr Barker, that 

this was dealing with the difficulties which the accused had 

experienced in meeting the allegations when he had had no warning 

that they would be made so long after the even t . I stated 

that it was only fair that I should deal with it in my summing up 

to make it clear that the jury should not use that part of 

the accused's unsworn statement as a basis for disbelieving 

Mr Briese. The Crown prosecutor then said (at p 277): 

"The point you specifically raised with my friend, I will, 
in addition, be submitting in relation to that - I want 
to make it clear at this stage - there is an Allied Pastoral 
point involved in this." 

The reference there was to Allied Pastoral Holdings Pty Lid 

v FCT [1893) 1 NSWLR 1, which discussed in some detail the 

c a se of Browne v Dunn (1894) 6 R 67. 

It is thus clear that the Crown did make 

a complaint and did ask me to give a Browne v Dunn direction. 

As to the point that the Crown would have been ·entitled to 

a c ase in reply by reason of the late suggestion of recent 

invention, it does not take much imagination to see what the 

, principal ground of appeal would have been had I permitted 

the Crown a case in reply in those circumstances, notwithstanding 

what clearl y enough appears to have been a deliberate plan 

to avoid permitting Mr Briese to explain what it was that finally 

led him, two and a half years later, to perceive the real purpose 

of the "what about my little mate?" remark. Rebutting a suggestion 

of recent invention is not the same as rebutting evidence of 

an ·alibi, as Mr Barker suggested: cf Killick v The Queen (1981) 

37 ALB 407. It is not evidence which the Crown cou l d have 

led in its case from Mr Briese in chief, only in re-examination . 
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If it were to be given a case in reply, its effect would have 

been greatly inflated and - bearing in mind its highly prejudicial 

effect in any event - the accused would no doubt have been 

.successful in opposing leave to call such a case in reply. 

But the Crown was entitled to a Browne v Dunn 

direction whether or not it could have obtained leave to call a 

case in reply. The accused through its counsel had express1y 

disclaimed any suggestion of recent invention. This was done 

deliberately in the absence of the jury. Even if the suggestion 

of recent invention had been made inadvertently and unintentionally 

(which I doubt), the Crown is entitled to have the accused limited 

to the stand which he had taken and it should not be obliged to 

litigate an issue which the accused had in such a formal manner 

disclaimed. 

It was for these reasons that Thursday's 

application to discharge the jury was rejected. 

I certify that thls and the /3 pre.:eding 

pages are a true copy or t?ia re.is ons for 

Judgome:1t herein of The Honourable 

Mr. Justice Hunt. . · 

Asso.clate 

Dated 

14 




